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DOWN TO BUSINESS 

According to the National Safety Council, 27% of all crashes 
involve cell phone use. Past performance of driving 

behavior is often a “predictor” of future driving outcomes. 
Effective controls for distracted driving and driver selection 
of employees who operate company owned vehicles and/or a 
personal vehicle for company business is critical to managing 
your commercial automobile exposure to loss.  

CELL PHONES AND DISTRACTED DRIVING
Today there are more than 320 million wireless connections in 
the U.S. And although public sentiment appears to be turning 
against cell phone use while driving, many admit they regu-
larly talk or text while driving. The National Highway Traffic 
Safety Administration estimates that nine percent of all drivers 
at any given time are using cell phones, and the National Safe-
ty Council estimates about one in four motor vehicle crashes 
involve cell phone use at the time of the crash.

YOUR COMPANY CAN BE HELD LIABLE
Recently, a jury found that a driver and the corporation that 
owned the vehicle were liable for $21.6 million because testi-
mony revealed that the driver may have been talking with her 
husband on a cell phone at the time of the fatal crash.

In another case, an employee was involved in a fatal crash 
while making “cold calls” as he drove to a non-business relat-
ed event on a Saturday night. The firm did not own the phone 
or the vehicle, but the plaintiff claimed that the company 
was liable because it encouraged employees to use their “car 
phones” and lacked a policy governing safe cell phone use. 
His firm settled the lawsuit for $500,000. 

Most employers don’t realize they can be held liable if an 
employee causes an accident and injures another party while 
driving a company vehicle or using a personal vehicle for busi-
ness-related activities.  Employers must realize the full extent 
of their exposure to liability. The legal theory of respondeat 
superior, or vicarious responsibility, means that an employ-
er may be held legally accountable for negligent employee 
actions if the employee was acting within the scope of his or 
her employment at the time of a crash. The key phrase “acting 
within the scope of his or her employment” can and has been 
defined broadly in cases of crashes involving cell phones.

Employers should be worried because: 
• �Cell phone records can be subpoenaed to prove the em-

ployee was on the phone.
• �Other distractions cannot be identified to a specific time, 

and many drivers don’t want to say they were distracted and 
not driving safely.

With the risk of employer liability associated with employee 
use of cell phones while driving, society’s growing depen-
dence on cell phones, and the new laws restricting cell phone 
use while driving, it is time--now more than ever--for employ-
ers to consider adopting or adapting comprehensive policies 
and practices concerning employee cell phone use. 

Considerations include adopting cell phone policies pro-
hibiting employees from using cell phones while driving for 
business purposes and while driving to and from work. The 
restrictions typically include the use of hands free headsets, as 
cell phone distraction involves all types of driver distractions: 
visual, manual and cognitive. Studies indicate it’s the conver-
sation, or cognitive distraction, not the physical act of holding 
the phone that often contributes to accidents.

While there is no guaranteed defense to liability, developing 
appropriate policies, training and enforcement mechanisms 
can help limit potential liability and increase public safety. 

State legislatures have also responded by passing laws on 
cell phone use. According to the Governors Highway Safety 
Association, as of June 2015:
• �Forty-six states ban all drivers from texting.
• �Fourteen states and the District of Columbia ban all drivers 

from talking on handheld phones.

BY ROBERT BENEZE, CNA RISK CONTROL CASUALTY DIRECTOR

DEALING WITH DISTRACTED DRIVING

Sample company driving policy language  
could include:
• �Cellular phones should not be used while operating a vehicle.
• �Allow voice mail to handle your calls. Return the calls and 

messages when you are not driving.
• �If you need to place a call or send a text pull off the road to 

park in a legal and safe location.
• �Ask a passenger to make or take the call.
• �Inform regular callers of your driving schedule and when you 

will be available to talk.
• �Keep your hands on the wheel and your eyes and mind on the 

road while driving.  

To learn more about CNA’s Return to Work Program for landcare contractors,  
contact your independent agent or visit www.cna.com/nalp.

IN AN INSTANT, 
PAUL CASTILLO SAW 
THE VALUE OF CNA 
RISK CONTROL 

FEBRUARY 19TH, 12:50 P.M.

A TREE FALLS 
DOWN AND A 
CONTRACTOR RISES 
TO THE OCCASION

Paul Castillo of HealthyRoot Landscaping relies 
on the strong work ethic of his 20 employees. 
But when two were injured by a falling tree 
while renovating a local park, he relied on the 
risk control strategies he’d learned from CNA. 
Following CNA’s 7 Steps to Return to Work 
Success, Paul stayed on top of his employees’ 
recovery — reaffirming his commitment to their 
well being, and making it easier for each to get 
back on the job. Solid work, Paul.

With a deeper understanding of the risks 
landcare contractors face, when it comes 
to helping NALP members make the 
grade … we can show you more.®

The examples provided in this material are for 
illustrative purposes only and any similarity to 

actual individuals, entities, places or situations 
is unintentional and purely coincidental. Please 

remember that only the relevant insurance policy 
can provide the actual terms, coverages, amounts, 

conditions and exclusions for an insured. All products 
and services may not be available in all states and may be 

subject to change without notice. “CNA” is a service mark 
registered by CNA Financial Corporation with the United 

States Patent and Trademark Office. Certain CNA Financial 
Corporation subsidiaries use the “CNA” service mark in 

connection with insurance underwriting and claims activities. 
Copyright © 2016 CNA. All rights reserved.
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DOWN TO BUSINESS 

• �Thirty-eight states and the District of Columbia ban Grad-
uated Driver License holders or teen drivers from any cell 
phone use.

• �Twenty states and the District of Columbia have laws restrict-
ing cell phone use by bus, school bus or transit drivers.
The Insurance Institute for Highway Safety at iihs.org/laws/

cellphonelaws.aspx has a current listing about all U.S. state laws.

DRIVER SELECTION IS IMPORTANT
Effective driver selection is one of the most important things 
an employer can control to prevent vehicle accidents. A com-
pany should manage a written Motor Vehicle Records (MVRs) 
program to assure that you are selecting the right employees 
to drive for your company and annually qualify them for 
acceptable driving records. By successfully implementing or 
updating your program, you can help ensure your company 
has reliable, skilled employees who are familiar with their ve-
hicles and qualified to operate those vehicles or their personal 
vehicle that may be used for company business.

A study by the Insurance Institute for Highway Safety found 
the number of speeding tickets, non-moving violations and ac-
cident history a driver has in the past is in a direct relationship 
to the number of accidents that person will have in the future.

For example, for every 1,000 drivers with two or more 
speed citations in the past three years they had 273 crashes in 
the next three years and increase of over 100% compared to a 
driver with no speeding citations in the past three years. 

Evidence supports that speeding increases the probability 
of accidents, but other traffic violations are often overlooked. 
However, a person with non-speeding violations has an in-
creased risk having an accident as well. For instance, a person 
with two convictions on their driving record in the past three 
years is more than two times as likely to have a crash in the 
next three years as a driver with no past convictions.

RECOMMENDED MVR GUIDELINES 
Whether MVRs are obtained by an employer or a third party, 
managing the driver selection and ongoing qualification pro-
cess is the employer’s responsibility. 

CNA has created a Driver Account Driver Profile Tool that is 
based on proprietary CNA underwriting driver performance 
data. It provides an insured with a snapshot of fleet driver 
performance, which can then lead to quality benchmarking 
and improvement programs of driver selection. Through 
this exclusive assessment, CNA Risk Control consultants can 
advise and assist insured’s in managing the effectiveness of 
driver selection.

It is crucial for employers to know their employee driver 
profile’s quality to help reduce the risk of serious consequenc-
es of physical and financial harm and perhaps and allegation 
or claim of negligent entrustment.  7 
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